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The Honorable Carlns Velatemn
PUn Y

TonEit L FILED
KING COUNTY, WASHINGTON
MAY 19 2005

SEA
SUPERIOR COURT CLERK

SUPERICR COURT OF WASHINGTON IN AND FOR KING COUNTY
In Re the Matier of:

)
)
LIFETIME ADVOCACY PLUS AUDIT ) No. 044-02008-2 SEA
)
) REPORT OF SPECIAL
) REPRESENTATIVE and REQUEST
) FOR DISCHARGE OR FURTHER
) INSTRUCTIONS
)
)

(SEALED PILE)

1. PRELIMINARY INFORMATION
1. Appeintment, I was appointed Special Representative under RCW 11.96A on
Jupe 10, 2004, to represent the interests of individuals having trusts or guardianships
managed by Lifetme Advocacy Plus (hercinafter “LA Plus” or “agency™). The Order of
Appointment contains a detatled st of tiems which the court requested be Included within
my report. Those items arc addressed in Section [V, below, in the same arder as prescnited in
the Order.

2. Precipitating Issues, My appointmen: occurred after a “reportable condition™

was noted in LA Plus’s andit for the year 2002. Specifically the 2002 audit discovered cectain

potentially illegal transfers from the custodial cashi account (the “Fiduciary Account™) to the
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agency cash account. By letter dated Apnl 7, 2004, LA Plus’s attorney, Michacel Olver.
attempted to schedule a mectimg with the King County Superior Coust Presiding Judge. the
ltonorable Richard Eadie, to discuss the 1ssue. Judge Eadic referred the matter to the ex
parte probate department. after which I was appointed to investigate.

3. Concerps and Reasons for Delav., The Court originally requested my report

within 90 days of the date of the order. The duc date was extended by court order and
agreement with counsel for LA Phas several times fur various reasons; the most tecent report
date being March 15, 2005, The Court also indicated that it did not have an issue in
extending the deadline. Therefore, 1n order to avord meurnng additional fees and costs [ did

not proceed to court to obtain an order specificaliv extending the March 15™ deadline. !

notificd LA Pius’s attomey. Michac] Olver of the delay and he waived any furter notice of

requests for coentinuances.

The investigation and report became more nme witensive and difficult 1o prepare than
ortginally anticipated due (o he volumineus wmiormation that was reviewed and the time
perod over which it spanned. Contradictory statements made by various tadividuals as well
as the conflicting information provided on documents raised initial concerns and required
additional fuvestgation and review.  With this report. I have answered the specific guestions
raised by the court, but have noted those instances where | have continuing concerns or

JUCSIOTN.

Bl

At the onset of my investigation. LA Plus provided me with a notehool
information containing its own answers to the inquines of the court. 1 believed it ways not

appropriate to simply accept the ageney’s answers to these inquirtes and instcad did an
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independent investigation of the malter. which required me to request and review documents
bevond those originally provided by LA Plus. The apency was responsive in providing me
with Jocuments when requested, however, it appears that financial deocuments were not
maintained in any organized tashion during the relative time period. LA Plus attempiced to
organize documents and prepare reports after the fact, which also raised some concems on
my part. which are more specttically discussed betow,

I was also mnnally concerned when Ms. Livdley requested that I not directly contact
the ager.cy’s bnokkeeper, Larry Davis, to get intormation trom him, [ ultimately did contaet
Mr. Dawis directly and he Las indicated to mie that be indeed knew that the transfers were
occurning and that he "never Iked it7. He further stated that he had in fact discussed this
with Ms, Lindley. This was explained by Ms. Lindley as a “nuiscommunication” as is further
discussed within my report below. Nonetheless, the fact that Ms. Lindley initialy asked me
not te contact lum directiy raised some concerns on v part about the accuracy of the
information provided to me. Thus I felt [ needed to more thoroughly review the information
provided and to compare the documents provided to me mtially with those obtaited later, .

[ a'so have concerns regarding the inconsistent fiancial reports (hat | received, |
originally regutested copies ot financial reports that were preparcd monthly and would have
becn reviewed by the finance committee of the Board during the relative time periedd leading
up to the discovery of the problem. Ms. Lindley provided me with a netcbook of finzncial
reports.  However, upon cloger inspection, it was apparent that the reports werc prepared
after the discovery of the problem. When asked about this, Ms. Lindley stated that the

reports had been redone carly in 2004 because shic had no confidence in the work done by the
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1| previous Cliet Financial Officer, who was responsible tor the “reportable condition™ LA

21 Plus’s uncasiness with the numbers was understandable, but [ needed to review the actual l
"l reports that would have been scen by the boardl at the time. Upon further request, T was
4

provided with the actual reports generated ut the time. The reports differ i that the borrowed
5

funds (advance fees) appear as a “labilily™ on the financial sepurts prepared during the
6 .

5| relative time period, but are stated as “rcecivables on account™ on the updated version.

gl Again, this fallure {o provide the actual original documents initially ruised some concerns.

9 Finally, ] had concerns regarding the loan obtained by LA Plus to repay the Fiduciary
0 Account. Although the agency originally hoped to be able to repay the account itself through
' | aserics of budget cuts, it soon realized it couls nut do that within any reasonable time period.
. [t then began the process of attempting to obtain a bank loan. [ requested to be kept informed
13
1 of the process.  [n approximately December of 2004, ] received a message from either Mr.
15 b ©Obver or Ms. Lindley that the ageney had indeed obtamed a loan and the Fiduciary Account |

164 had been repaid. No details were provided until T specifically requested them. 1t was then |

171 lcarned that the loan was not a bank loan, but a personal loan from its attornev. 1 received

18] redacted copy of the Promissory Note. but no additional paperwork regarding the Joan. Only
v .

upon a second reguest did 1 receive the Loan Agreement. again in redacted form. [ have
20

since reviewed the original, non-redacted version.
a
vy I have included these paragraphs in my report. not o cast 4spersions on anvone in
-

23 particular. or to claim that the agency has not been cooperalive in my mvestigation, but rather
241 10 advise the count ot the reagons for my concerns and resultant delay. The agency has in fact

complicd with my requests for information and cooperated fully, Any specific rennuning
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concerns as to individual areas of my investigation arc discussed in Section 1V below.
II. SUMMARY OF IMPORTANT FINDINGS

1. Harm to Individual Clicnts. No individeal client of Lifetime Advocacy Plus

(hercinafter “LA Plus™ or “agency”) appears to have suffercd any losses as a result of the
“reportable condition” discovered 1n the 2002 andit,

2. Individual Accounts. LA Plus has now fransfetred sach client’s funds from the

consolidated fiductary account to an individual account. The fiduciary account was made
wholc with a one-time payment plus intercst. The interest was properly apportioned among
all clients prior to transfer to individual accounts.

3. Knowledge of the Agency. My investigation reveals that the Executive Director,

Ms. Lindley, either knew or should have kuown no later than February 2003 that {ransfers
were being made from the fiduciary account to the agency account. A line item was
specifically created in the agency’s software to track these transfers. The line item appeared
as a liability entitled “advance fees”. Ms. Lindley auihorized and signed large checks for -
pavments from the fiduciary account to the agency account which were categorized as
“advanced fecs”. One such transfer 1n the amount of $60,000.00 occurred in Fehruary 2003.
The accompanying email, requesting the transfer, was scnt to Ms. Lindley at the time.
Therefore, 1t is difficult to believe that she did not know the transters werc occurrtng. 1t she
did not know. she ccrfainly should have known, given the information she had availeble to
her.
L. DOCUMENTS REVIEWED AND INDIVIDUALS INLERVIEWED

1. Documents Reviewed. During the coursc of my investigation, [ reviewed
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numercus documents provided to me by LA Phus as well as many of its individual case files.
I did not review cach and every file for which LA Plus scrves as a guardian or trustee, but
rather conducted 4 random review of approximately 40 files. The files included both
guardianship and trust matters and matters, both withm and owtside of King County. In
addition to revicwing the random files, the documents provided to my by LA Plus. which |
reviewed, include the following:

. LA Plus’s written responses, with atlachments, to the court’s questions as |

contained in the Order of Appointment;

. Cascload Distribution sheet showing LA Plus Client Accounts and pro hono
costs;

. i.A Plug’s “Four Point Plan” for dealing with the shortages:

. Audit Reports for vears ending 2002 and 2003 prepared by Jacobson Jarvis &
Co., CPAs;

. Bank Statcments for the agency and fiduciary accounts for the years 2001

through 2003;

. Minutes of Board Mectings for the ycars 2002 and 2003;

. Minuvtes of Finance Committee Meetings for the vears 2002 and 2003
{incomplcte}:

. Minutes of Executive Sessions for late 2003 and 2004

» Financial Reperts for 2002 and 2003 (incomplete);

. Various transaction ledgers showing the transfer of funds from tac fiduciary

account to the agency account and from the agency account to the fiduciary account:
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. Various correspondence and emails to and from Executive Director, Flizabeth
Lindley, the Chicf Financial Officer. Francowee Maxie and other employces of LA Plas:
. The Insurance Policy issucd to LA Phus in effect at the time of the losses and

correspondence with the company regarding the potential claim:

. Bank of Amcrica and Trust Net printouts regarding the individualized
accounts;

) Receipis for establishment of individualized accounts;

. The Loan Agrecrment for repayment ot the borrowed fands;

» Letter {rom Francoise Maxie dated September &, 2003, following her

dismissal. addressed to Liz Lindley:

. Letters to and from the Professional Guardian Centification Board regarding

the investigation;

» LA Plus brdget Tor 2004 and 2005 (propescd); and .
. Draft of Operations and Fiscal Procedures Manual. ||_
2. Persans Intervicwed. In addition to discussing the matrer with LA Pius’s ‘

attoruey, Michue! Olver, T have spoken with the following individuals:

) Llizabeth Lindley, Executive Director of LA Plus;

Francoise Maxie, former Chief Financial Officer of LA Plus;

. Lynne Damell, staff member at LA Plus;

. Larry Davis. bookkeeper at LA Plus: |

. Michacl Bonn, contract bookkeeper at LA Plug and former comptroller; '
. Hannelore Wright; Board Member and Treasurer; {
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. Tom Lehning, Board Member and current head of Finance Committec:

. Wendy Jacobsoen, Certifted Public Accountant with Jacobson Jarvis & Co.

. Julcen Snyder, Certified Public Accountant with Jacobson Jarvis & Co.

. Lynne Alfasso, Certified Professional Guardianship Board.

3. Expcrts Retained/Consulied.

. I yetained the services of Ms. Laura Ohnnger of Anderson ZuhMuehlen & !

Co. P.C. to assist me with my investigation of the nancial matters, Ms. Ohringer reviewed
| the transters between the fiduciary and agency cash accounts, verified the amount of funds
transferred between each. and revicwed the calculation of interest (0 individual clients prior
to estublishment of the indisidual accounts.

. I consulted with Ms, Karen Boxx, Professor of Law, University of
Washington School of Law, with regard to the potential conflicts surrounding the toan madc
to LA Plus by its attorney Michael Olver.
| IV. SPECIFIC INQUIRIES BY TOE COURT WITII ANSWERS THERETO
1. A detailed timeline of events which occurred at LA Plus with regard to

client funds invested in consolidated fiduciary accounts and a concise
deseription of the events that transpired regarding the use of the funds
in the consolidated accaunt to pay agency cxpenses, which led to the :

discovery of the “reportable condition”, and a timeline of events that
followed the discovery.,

Date Event

“Jan.2002 | Francoisc Maxic is hired as the Chief Financial Officer for LA Plus, LA
Plus is still using @ DOS program for its accounts. Ms. Maxic represents
| that she has cxperience using the program. Ms. Lindley checks references
i | but dees not check with previous cmployers with whom Ms. Maxie has |
i worked. - ‘

May 2002 ' Francoise Maxiw takes an extended leave of absence for medical reasons.
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| May 14,2002 [Bank of Amcrica employee, Matt Blackmer. transfers $10,000 from thj}

Consolidated Fiductary Cash Account to the Agency Cash Account 1o
‘ _ | cover overdrafis.

Dec. 2. 2002 " 'Francoise Maxie mansfers 5,000 from Fiduciary Account te Agency
\_ B | Account {o cover agency accounis pavable. o
! Dec. 4, 2002 rancoise Maxic transfors $5,000 from Fiduciary Account fo Agency

o | Account to cover agency accounts payable.
I Dec, 18, 2002 | Franceise Maxie transfers $2.000 from Fiduclary Account to Agcn\,v
| Account to cover agency accomnts payable.

i Account to cover agency accounts payeable.

longer approve the use of consolidated zccounts in guardianshin and trust

Dee. 31, 2002 Francoise Maxic transfers $10,000 from fiduciary account to agency |

| Jan. 3. 2003 | Judge Fadie issues General Order to the offect that the Court will no||

matters
Fﬁ. ¥, 20603 Francoise Maxic transfers $22.000 from the Agency Account to the

Fiduciary Account to repay the December 2002 transters.

| Tan. 25,2003 Fees collected by agency are iess than expected per budget. Program |

adjustments are made and a revised budget created.

; Febrnary 2003 | Francoise Maxic requests drawing of manthly fecs in a single monthly |
batch rather than in the previous style of two batches, in order that it w g
be a yuore etficient way to pay agency bills at one time, Ms. Lindley
authorizes the drawing of Tees in one batch.

‘ February 2003 Specific account 1 set up in agency’s software (T NET) to track the
monthly transfur of funds for fees. Ms. Lindley authorizes the tracking in
TNET.

February 2003 | Larry Davis, fduciary bookkeeper, scts up the TNET account per
Francoise Maxic's instruction,

February 2003 | Larry Davis advises Ms. Lindley (hat the current monthly transfers for
t advanced fees makes him uncomforiable.  Ms. Lindley reportediy thinks
\ that the fces being taken ane time per month are or tees that will be due

in that month. She does not specifically ask Mr. Davis what makes him
uncomfortable about that procedure so never fully understands that
| additiona! funds arc being taken for fecs that are not yet due or approved.
Ms. Lindley does not further question Mr. Davis regarding his discomfort,
! but assurcs him a one- time traasfer is appropriate.  Mr. Davis tracks the
transters in TNET despite his continuing discomfort all along.

‘ Feb. 11, 2003 Emeil from Ms. Maxie to Mr. Davis & Ms. Lindley (Subject “advance fee )

! ¢ collection”). Ms. Maxie states “As per our prior discussion [ am asking
Larry to cut a check in the amount of $60,000 for the February fees.
| $19,000 has aiready becn given to LA + tor the [/O fees giving us a total

. | - ] -
~loverbut can be adjusted in March, .7
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First transfer by check is made from the Fiduciary Account 1o the Agency |
Account in the amount of $64.,000,

Ms. Maxie sends email to Larry Davis requesting he cut a check for
$31,500 for an advance.

She sends a second email the same day — increasing Lhe requested amount ||
to 545,500,

Fcb. 11, 2003
fﬁmm. 2003
i'

l ‘March 7, 2003

March 17, 2003

|"apnl 16, 2003

__' account, labeled “LA PLUS FEES PAID™.

" Clieck for $45,500 drawn on Fiduciary Account is deposifed to Agency
| Account, labeled “advance fees™ L _‘
Check for $35,000 drawn on Fiductary Accoun: deposited to Agency

Regular board mecting. Board discusses, among other ﬂunqs the fact tl m
they are behind in Financial Reports.  The Board alse discusses the
process of trying te obtain a bank loan for cash flow purposes. The
financial report shows decreased revenue and increased cxpenses.

Ms. Maxic sends cmail (o Mr. Davis requesting check for $25,000. Chec]
. is issued from the Fiduciary Account and deposited into the Agency
Account. ]

[ Apri] 28, 2003

" May 0, 2003

Regular monthly board mecting: minutes very bricf as to discussion
| regarding financial report. Report shows expenses up and revenue down.
Chuck for $55.000 drawn on Fiduciary Account and deposited into
Agency Account.

“May 14, 2003
|

Mav 5. 2003

Mike Bonn sends email 1o Ms, Maxie {cops 10 Ms._l.indlcy) regarding the
$10.000 transfer to the agency account from the Hductary uccount in May .:
2002. He f{urther references his knowledge that “during the last twa |
months” there have been additional “loans™ from the Fiduciary Account |
which he does not think s showing up as a liability on the agency’s |,
books. He expresses concern about “co-mangling or self~dealing™

Ms. Maxie responds via email and assures Mr. Bonn that the amounts
have been booked as a hability to LA+ and have a visible audit trail, She
furthcr states that the May reconciliation wiil retlect the amounis
transferred back to the Fiduciary Account. -
Email from Ms. Maxie to Mr. Davis requesting a check for $35,000 as
advance on fees. Check 1s 1ssued from Fiduerary Account and deposited
10 Agency Account.

t—[\.‘[a_\' 15, 2003

Ms. Lmdiey meets with Ms. Maxic to discuss the 2002 transfers raised in
| Mikc Bonn's emml According to Ms. Lindley, Ms. Mazxie told her thie
510,000 transfor in May of 2002 and the $22.000 transferted in December
2002 were the only transfers that had occurred. She also advised her that
the 522,000 transfer in December was repaid i January.

“May 16, 2003

I
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| responsibility was reporting directly to Ms. Maxie as she was the Chief

Ms. Lindlcy telephones Mr. Bonn to discuss the transfers and Wh} he had
nat previously brought them to her attennion. He states that he felt his
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- June 23, 2003

| Dunng this time period (Jan - May 2003), Mr. Bonn confinues o]
i reconcile the Fiduciary Account but does not specifically review the
iindividual checks going from the Fiduciary Account into the Agency
b Account. Because they were not a direct transfer. as were the transfers in
2002 the checks reportedly did not raise any cause for concern for him,

| May 16, 2003

Ms. Lindley mckes initial adjustment o reduce program C\pcndﬂurcs by v
$32.000. [

No Board Mceting in May

' Tune 2003

i Ms. Lindicy “contracts with a CPA to do agency bank account ||
. recenciliation reperts whieh had net been completed from Pebruary 2002
| through June 2003 The reconciliations needed to be completed in order |

| to schedule the 2002 Audil. They are prepared end the audit begius.

' Regular Board Mecting. No discussion of the issucs rcvardim, the
inappropriate ransters.  Ms. Lindley states that she did not advise the|,
| Bourd at that tme, instead waiting for the 2002 audit to be done.

July 28, 2003

[ Regular Baard N 'V[“CUT]&, ‘No discussion of issues regarding inappropriate
| teansfors.

August 15, 2003

Supervising Auditor calls Ms. Lindley to schedule a mecting without Ms.
| Maxie present.

- August 16. 2003

Auditor intarms Ms. Lindley that they have found reportable conditions
that must be included in their audit report. They have found that $32,000
!was  transferred.  pessibly illegally. from  the Fiduciary  Account.
Additionally the anditor advises Ms, Lindley that she thinks at least|l
$10,000 to $20,000 had also heen transferred in 2003,

["August 16, 2003

Auﬂ‘ust 16, 2003

Ms. Lindley speaks with Ms. Maxic about the auditor's report and adviscs
| her not to speak with the quditors.

Ms. mehey plans an additional series of program adjustment to cut thel;
budget another $20,000.

CAwrust 16, 2003

Ms. Lindley makes telephone calls 10 Board Members to alert them tu the
problems with the audit but is unable to reach all board members as most
are on vacation. No written notice is sent to any board members.

~ Angust 17-21

2003

Ms. Lindley begins an internal review of the Accounts Payable filc'
maintained by Ms. Maxie and finds the system to be in a state of disarray.
She begins contacting credifors and setting up payment plans for overduc !
t ills and to prioritize current bills.

August 19. 2003

Ms. Lindiley has conversation with Ms. Maxie regarding the overdue bills
in order to attempt to prioritize and determine available funds to pay bills.
' Ms. Maxie tells Ms Lindlev that she believes there is an additional
512,000, over what the anditors have found, that has been transferred and
| not rupald
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: |_August 22,2003

[ August 26, 2003

\
|
|

Avgist 30,3063

|

|

- Ms. Maxie telephones Ms, Lindley during her vacation and tells her thm‘q

. .
1 L August 25, 2003 L\As Lindley reaches Board Member Bill Dussault, makes an 8ppomtm°nt .

» but 1t could be as much as §130.000.

Ms. Maxic returns o vacation and meets with Ms. [mdlev

the 542,000 figure ts not corvect, that she is unsure of the total amount. !
Ms. Lindley attempts 1o call various
board members. but is only abic to speak to Norris Haring about the issue. |
\'0 board meeting 1s scheduled ar held in August.

Ms.
Lmd]cy asks her to provide a complcte chronology of the transfers.

| August 27,2003 | Ms. Lindley advises Ms. Maxie not to go to the Avditor until atler thel|

Ms. Maxie and Ms. Lindley meet and discuss the chr onology ot the
transfers. Ms. Maxic continues to request @ meeting with the Audtiors
and feels that ner actions should be defended by the Board and Ms.
Lindlcy.

|
and deeides to ¢all an Executive Commlttcc meeting soon. \

Executive Committee determines the best course of awon ]

[Aug 27 — 290

Agency does not have sufficient funds to meet payroll. Ms. Lindley pavs
thosc who need payment immediately and the rest agree to wait.

Sept. 4, 2003

| . . s
i recetvahies™

Ms. Maxic and Mx. Lindley meet with banker (0 present LA Plus’s
financial Hrores in request for a loan. No discussion of the outstanding
Tiabtlity is had with the banker. Ms. Lindlcv questions these activities of
Ms. Maxie. but she hersell did not mention the labdity m the meeting. 1|
cither. f

(T am still somewhat vnclear as to the purpose of this bank meeting, Ms.

Iindley tells me that she wanted to “test™ Ms. Maxie to see if Ms. Maxic )
would fully represent the advanced fces as a hability, which it was, She ‘
forther advised me that she never expected LA Plus to get the loan - she
just wanted to sce if Ms. Maxic truly understood the procedures.]

Ms. Maxie tells Ms, Lindley that the “advanced fees” are really “deferred |

|

e 7,200

Sept. %, 2003

_?%_ept, R.200% |

REPORT OF SPECTAL REPRESENTATIVE and
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| that it was

M, Findicy and delivers a letter to Ms. Maxie, dated September 4, 2005, |
advising her to seek an attorney. Ms. Maxie defends her actions stating |
Yok to tahe fees in advance”. She also told Ms. Lindlev that
she felt she was being the “sacrificial lamb™ as cveryone knew or should
have known what she was doing.  The money fransferred was always )
listed as o “habihity™ onthe financial reports. She provided a clear tratl of

where the money was going so she felt here actions were not
inappropnate. She also sad she felt pressure fo get bills paid and had no

other way to do 1t. Ms. Maxie threatens te resign and Ms. Limdley
“accepts her resignation”. Ms. Maxie s escoried from the office that day, |

| Auditors statc that they will not continue or complete the Audit unti] they |

Exev utive Commiittee meets “and thc entire situation is tully LllSCUS‘\Qd Bv|

receive full payment of their account, ‘
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this iaoinl Ms. Tindley has detcrmined that the total owing to thc‘
Fiduciary Account 1s of $152.371.93. I

Board Meeting in Executive Session. he Executive Committee discusses
that 1t necds to advise the Court und the Guardianship Board of this|
problem. They discuss insurance issues and decide not to make a claim |
at that time. They degin aplan ta pay back the money :

Lettor from Francoise Maxic to Ms. [ ndley, ¢e’d to Board Members ‘

Ms. Lindley conducts o thorough review of the accounts to delermine |
whelher any of the tansiemed funds were used for persoral gain or
fraudulent purposcs. The check 1s completed using methods suggested by |i
the Auditor. She finds no evidence of fraud.
Ms. Lindley informs Lnited Way agencies by telephone that the LA [‘Iua[
Audit will be late and that the Auditor has found that funds had heen,
transferred from the Fiduciary Account.

Oct. 27, 2003

Board Mcrmber Bill Dussault contacts the insurance company to advise it

of the potentia’ claim, 5

' Oct. 27, 2003

_ ';Rc;vmlur Board Meeting 1s held

|

! funds.

discussions include beginaing to.
ectablish individual accounts and the updated Aundit.  The Board |
Exccutive Session meets and apain discusses how best w0 pav back Ihf:l|

|

Oct. 29, 2003

Lctter received from insurance company requesting further information
and Proof of Loss form.

| October 2003

Novy. 2003

| Letter to Insurance (Lompam drafted but never sent. A;_:g,ncw decides that

it will repay the money itsetf.

LA Plus continues to try to implemant a rep'iyment plan lhrou;,h budgetl
| cuts, eic.

Nav, 5. 2003

Proof of Loss form completed and submitred to to Insurance Company. |

| Dec. 2003
|

Audit fees arc brought current and the zuditor conducts a fotiow up audit ||
to complete the 2002 audr.

e, 15, 2003

| January 2004,

Scheduled Board Executive Ses‘\ on meeting 18 cancelled and moved to |

Dec. 22, 2003

)

| late audit, |

United Way King County sequesters funds allocated to LA Plus duc to

: Janu ary 2004

Jan. 26. 2004

Scveral Board Members meet with the auditors and request snﬁcnéé‘
language n the 2002 Audit Report. The auditors advise them that Lhe"
| language is standard.
| Board Excculive Committee meets and discusscs drafting a letter to King
County Supeniar Court and decides to infonn the court in garly Febmhr\’
hopefully ex parte. They are hoping to have the results of the Audit by
February. Discussion 1s had to seck to be included on the March agenda
of the Guardianshup Certification Board meeting. Ms. Lindley is to

| Jan_ 28, 2004

REPORT OF SPRCIAL REPRESENTATIVE and
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budget tor the new vear.

January 29, 2004

' The auditors further state thut the tact that the transactions occurred and

. review of financial information contributed to Lhc,_E_ohlcm

2002 Audit report made to Agenc}.— The auditors note the “rcpoﬁa@le
condition” of the transfer of uncarnerd tces from the fiduciary account to
the agency account to alleviate cash flow shortages.

were not timely detected indicates a signiticant weakness in the agency's
internal control structure, and specifically state a lack of timely bank
reconciliations and lack of management and Board oversight and timely

Feb. 26, 2004

Board Mecting. Mcmbers discuss completion of the 2002 Audit, the 2004 |

budget and the court commissioner’s
accounts.

concemns regarding pooled fiduciary

Feb. 28, 2004

! Executive Committee meeting. Reviewed plan to repay the money within
|

a vear.
accounts

Again discuss going to court soon and deconsoliduting the

March

No Board Meeting or Executive Contmitice Mcctmg

L Apnl 7, 2004

T.etter sent from Mike Olver 1o Judge Eadie regarding an appointment on |

' April 14, 2004 to discuss the issue.

April 14,2004

Letter from Commissioner Velategui to Mr. Olver regarding letler ta
Judee Eadic stating that the matier should be handled formally in the ex !

Jrarte department.

PApril 15,2004

Court issues Ovder dxrﬂ(,tma the Clerk to open a file m the mdmr

April 19.2004 |

LA Plus files Pctnmnﬂfnr'Tcmpnrarv Relicl Re: Pocled Ac L(JUililn(‘

April 26,2004 |

i
1 |

Mav 7, 2004

Board Meeting - reposts that no monev was tqunl 1o the Fldvudr‘

Account during the first quarter of 2004, Execcunive Session Meetng — -_
discusses how the problem oceurred. Ms. Lindley takes full responsinility ||
: for failure to adequately supervise and admits that there were many events

that should have served as red flags toher. _
Letter from Commissioner Velategui to Mr. Olver and me regarding
appointment ot Special Representative.

June 10, 2004

Order Appointing Special chreqentdlrve ‘s entered and nvestigation
begins,

| Tuly 16, 2004

Dec. 31,2004 |

2003 Audit is completed. The amount owing to the Fiduciary Account is |
i verified and corresponds with the amount caloulated by LA Plus.

amount 18 listed as a liability “payable to custodial accounts™

-li
LA Plus obtains a loan and repays the Fiduciary Account the total due and |

| owin g_P_lus interest.

" [ Jan._:_Mar. ;_{JO':'; |

All cases in the Fiduciary Account are set up with individual accounts.

In addition to the

CPEFLANLTSY

made from the Fiduciary to the
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Additionally some of the transters from the Fiduciary Account to the Agency Account were
repaid by applying them to gouardian and trustee fees as they were eamed and approved.
Rather than including all of these transaciions within the above timeline, [ have attached a
detailed analysis of the transfers between the Fiduciary and Agency Accounis for the yeurs
2002 and 2003 winch was prepared by Laura Oluringer, CPA.

2. Whether a pooled or consolidated account was wused tor such
individual’s assets.

Yes. Al the ime of the inappropniate transrers a cash account with Bank of America
held the operating funds for all of LA Plus’s individual clicnts. The agency has now |
suecessfolly esiablished individual accounts for ecach of its clients. The Fiduciary Account
has not yet been completely closed duc to some remmning funds (in reportedly minor
amounts) relating to deceased individuals.

3. Whether financial reports in guardianship and/or trust cases presented

for court approval in King County, after the discovery of sbortages,
included appropriate  disclosures by LA  Plus and/or Jawyers
rcpresenting it.

No disclosure was inade to the court in any particular guardianship or trust casc
presented For court approval 1n King County following discovery of the shortages. LA Plus’s
rationale for not making any disclosure 1s that no one individual account ever experienced a
shorlage. Since the borrowed mongy was repaid to the Fiduciary Account, with interest.
prior to the individualization of the accounts, no individual client experienced a loss at any
given hime. thus not necessarily requiring disclosure 1n any particular case. However, i
least one case, | believe LA Plus should have advised the court of the issue — not because the

indrvidual client had bacn damaged — but because of the concerns that the court expressed in
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1 that case over the consolidated account and LA Plus’s knowledge of the shonage at the time,

2 [n the course of my random review of client files at LA Plus, 1 reviewed the file o
3 The Guardianship of Estell Cornell, Cause Number 20-1-01625-8 SEA. In that matter, LA |
4
Plus had sent its Annual Report to King County Superior Court far approval. On fuly 23.
3
2003 the Court demied approval of the annual accounnng and made the following minute
6
.| entry: ‘
N Guardianship or trustee report indicates complicated/signidican! .
Linancigl 1ssues thal need further discussion; matter should be |
9 noted on the ex parte calendar 1or oral presentation in accordance |
with LR 98.16; especiallv re: consofidation: 1% management fee;
10 riotice requirements. (Commmissioner’s handwritienr conunents in
1 1talics)
17 Following reccipt of the Order Ms. Lindley filed a Declaration of Guardian,

13} addressing the points raised by the court. Her Declaration is dated January 13, 2004, at lcast

hi five months after the discovery of the shortages in the consolidated account, and before the
15 account had been fullv repaid. Ms. Lindley states in her Declaration at Paragraph 11
14 i
The Board of Trustees of LIFETINME ADVOCACY PLUS has
17 agreed to open an individual account for MS. CORNELL, and
other clients, other than those cliesble to participate in a pooled
13 asset trust according to 42USC 1396 (p)(d)(4)(C).
C
19 The Guardian realizes that opening an individual account for MS.
20 CORNELL will reduce the risk to the client and to the agency.
21 LITETIME ADVOCACY PLUS has begun a process to determine
_ how to best make this transition and requests a twelve-month
- hiatus to ensure & seamless transfer of accounts for cach client
- involved.

agq| The Court then approved the report on January 20, 2004 and reserved the issue of
25| consolidation “pending discussion with J. Eadie.”
THT UaW Rz Q=
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The Comnell matter sudbsequently came on for hearing for approval of guardianship
fees on February 24, 2004, The court approved the fees and further ordered:

(he guvardian shall note {or hearing before the vpresiding
Department. its previously requested twelve month exemption
from Judge ELadie’s general order prohibiting consolidation of
guardianship account.

No heaning was every noted. Further, the funds held on Ms, Corneli*s behzlt in this matter

were not transferred to an individual account until alicr January 2005, At no time dusing the
proceedings summarized above was there ever any discussion, cither in writing or apparently |
orally at the hearings, of any of the problems that had already becn discovered with ihe
Fiduciary Account. [ specifically discussed this case with Ms. Lindley and inquired first, as
to why the cases had not all been individualized when Judge Eadie’s general order was first
issued in January of 2003. She stated: 1) that she was unaware of the Order until sometimc
afier it was issucd {the end of 2003) and 2) that she had Loped to be able to convinee the
Court to allow LA Plus to continue to couselidate the accounts as she believed that to be the .
hetter way to manage the assets.

Even though Ms. Lindicy stated that she hoped to convinee the court of this, no
petition was ever noted. Further, Ms. Lindiey specifically did nat tollew the court’s directive
in the Comell case requiring her to note such a petition and she did not notify the court of the
problems that had already becn discovered with the Fiduciary Account. When asked why
she did not advise the court in February during the hearing on Comell, Ms. Lindley stated
that she had hoped that the apeacy wounld be able to rectify the shortages (i.e. pay back the
Fiduciary Account) prier to disclosing the shortages (o the cournt.

Another issue noted during my review of the files was that none of the cascs which [
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randemly reviewed contained any Declaration andfor specific Order from the court
authorizing consolidation of the accounts as was required hy Section 406,10 of the Certitied
Professional Guardians Standards of Practice. which was in effect at the time. That section
provides:

A guardian shall not commingle the funds of an nwcapacilated
person with funds of the guardian or the funds of staff. A
enardian may consclidate client accounts, using appropriate
accounting  software  and  procedurcs.  including  pro-rata
assigrement of interest carned and fees paid and zecurate
individual accounting for each client's funds, provided the
guardian has reccived specific authority from the court to do
s0. Each payment from a consolidated account shall be from
funds held in the account on behalf of the individual tor whom
the pavinent is made. {¢mphasis added)

It appears that LA Plus did have appropriate dccounting software and procedures in place to
account for ¢ach client’s funds and to assign interest and fees paid. However, no specific
authority was requested n any individual file that [ reviewed. Therelore, even though the
court had tssued a general order in January 2003 that it would no longer approve
consolidated accounts, it is not ¢lear that the court was advised thal LA Plus's chients” funds
continued to be held n a consolidated account and no orders were obtained suthorizing a
consolidated account in any particular case.
4. Whether any financial reports in either guardianships or trusts which
were approved by the court after the shortages were discovered should
be amended to provide a report an the shortages.
Technically, all of the accountings presented and approved by the court during this
time petiod were likely accurate. Since all of the funds were repaid, with interest, there were
no shortages 1 any particular case. The files that [ reviewed showed no shortages and the

accountings appearcd aceurate, thus no amended report in any particniar case is warranted.
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However. a differcnt ssue 1s the extent 10 whach the clients of LA Plus should he
made aware of the problems that occurred within LA Plus.  As mentioned above, 1t is
unlikelv that individual clients ever knew that their funds were held in a consolidated |
account, and that this issue couwd even arise. The zecounts have all now been individualized
so the problem will not recur. It funds are borrowed from any particular chient to pay agency
bills. they should be easily tracked to the individual client from whom thc funds are |
borrowed.  the issue of what disclosure may be appropriate is discussed turther mn
Paragraphs 5 and 11, below

3. Whether all parties and persons requesting special notice of

proceedings or who would otherwise be entitled to notice were notified
of the cffect of the shortages in respective guardianships or trusts.

Again, because the shortage did not affect any individual ciient, no individual clients.
oF persons requesting notice, were advised of it. When LA Plus established individual clicnt
accounts, it prepared an Affidavit in cach case stating that the individual account had now
been created.! The Atfidavit does not mention the misappropriativn of the funds previously
held in the consolidated account. Thus, while no particular amended report is warranted, 1t
may be appropriaic for LA Plus to notify clients of the change in s procedures and the
reasons for them. See, Paragraph 11 below

1 did not personally contact any of LA Plus’s clients individuallv. Rather, T randomly
reviewed lhe files at LA Plus’s offices, and examined the most recently filed accountings to
determine their accuracy. 1 also determined that individual accounts had been set vp for

each client and 1 reviewed the calculation of interest on the amounts owed to the fiduciary

' 1 nos already filed, the atfidavits are being filed with the court as each file comes due for its regular
accounting.
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account to insure that cach account had been made fully whole prior to transfer of the tunds
from the fiduciary account to an individual account.

During myv nvestigation, I was asked by the Certified Professional Guardianship
Board whether | would be contacting each individual client of 1A Plus to let them know of
these issucs. | advised them [ would not be notifving all clients. It [ had reviewed a filc
where g shontage te a particulur chient was evident, notification of the matter to that
individual would cicarly have been appropriate.  Whether all clients should be nolified
directly is a difficult ssue.

[ belteve that a fiduciary’s past performance is a matter of public interest as well as a
matter of interest to current and future clients. Thercfore some notification scoms
appropriate. However, such notification mayv create probiems with the agency’s ability to
continue to provide quality services. 1 am uncertain that LA Plus would be financially uble |
to bear the costs of notifying cach client, as well as then enduring the potential loss of
business which may resull from such notification to clients. Since the funds are no longer
held in o concolidated account, each individual account 18 wnore safely guarded and the
problem is unlikely to reoccur, I request further direction from the Cownt as to whether
notification to all chients is required and what vole, if any, 1 should have in such notification.

6. Whether LA Plus discovered the shortages in a timely manner.

No. I believe that LA Plus wus aware or should have been aware of the inappropriate
trarsfors of 2003 at the time they were being made.  As stated by the audnors in the 2002
Audit Report, the failure to timely reconcile the bank accounts and to timely review financial

information allowed the situation to occur.
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The first fransfer occurred i May 2002 in the amount of S10.000. This transfer
occurred shortly after the Chief Financial Officer. Francoisc Maxie, was out of the office on
an extended sick leave. A bank officer allegedly transferred the funds from LA Plus to cover
checks drawn on the agency account” Although the transfer was done without specific
authorization, it came to the attention of Mike Bonn who was reconciling the Fiduciary
Account at the time, yet he never discussed it specifically with Ms. Lindley until May of
2003, The foets are somewhat unclear, and ditferent people’s accounts contradictory, as to
what thie Executive Director actually knew about the transfers as they were made. Different
individuals suggest different levels of knowicdge by the agency.

Ms. Lindley states that she relied completely upon Ms. Maxie to prepare the financial
reports and manage the financial side of the agency., She states that she had no idea Ms.
Maxie was making these transfers.  She now admits. however, that she should have paid
more attention and that therc were numerous “red flags™ which should have caused her to
investigate the issuc.

Ms. Maxie agrees that the first transaction was done, unauthorized, by the bank
cmployee in May 2002, However, according 1o her, the subsequent transfers were all done
with Ms, Lindley's knowledge. In early 2003, she states that she and Ms. Lindley decided to
sct up a specific account in TNET (the agency’s accounting software) to track the transfers
and keep a running balance of the funds that were borrowed. Larry Davis confirms that he
indeed set up such an account, Ms. Maxie states further that before cach transfer was made.

she discussed the oatstanding bills with Ms. Lindley in order 1o determine how much money

* 1 attempted 1o lozate the bank officer, Matthew Blackmer, who is no Jonger with Bank of America, but was
unsuccessicl,
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the agency needed to “borrow™ from the fiduciary account that month to meet ongoing ‘
CXPLNSES.

An example of this appears to bhe detailed in the email dated February 11, 2003
between Ms. Maxic and Mr. Davis and Ms. Lindleyv. Ms. Maxic states:

As per our discussion 1 am asking Larry 1o cut a check in the
amount of $60,000 for the February fees. $19,000+ has already
been given to LA+ for the O tees giving us a total of prolected
colleclable fees for February of $79.000. It might be a little over
but can be adjosted m March,

Larry has created a trangaction code in TNET (2291) which will
be used to offsct the actual levy of the fees.

Ms. Lindley states that she does not specifically recall reviewing the February 11, but
states that she must not have paid enough attention to 1t. This email certainly gives the !
indication that Ms. Lindley knew about the transters. If in fzct she did not know about them.,
this email should have caused her {o mvestigate, Instead, the transfers continued,

Mr. Dawis states that he “never liked™ what was being done and that he questioned
Ms. Lindlcy about it. Ms. Lindley advised him that evervone was aware and thus he never
questioned 1t funther with her, but states that he was never comfortable with 1t from the
beginning. Ms. Lindley states that therc was obviously some nitscommunication on her part
with Mr, Davis, She stales that she believed Mr. Davis was unhappy that the fees were being
taken out in one lump sum per month and that she told him that this was ok. Now Mis.
Lindley states that she realizes [arry was not concemed about taking approved fecs only one
time per month, but rather was concemed that funds for fees not vet approved were being
taken from the account,

Since the checks were for tairly large amounts, in even numbers, it is difficult o
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believe that Ms. Lindley would not have realized that these were fees not approved, or even
vet eamed. Mr. Davis states that he believes Ms. Lindley was in fact aware that the checks
were for fees not yet approved, but stated that he thinks Ms. Lindicy did not realize how
much the amount that needed fo be repaid was accumulating. In ary event, Ms. Lindley
should have known the money was being transferred inappropriately.

Further, the minutes of Board meetings in late 2002 and early 2003 indicate
that the Board was at that time seeking a line of credit with a bank, Ms. Wright. Treasurer of
the Board at the time stated that they were looking for a line of credit due to cash flow
problems the agency was experiencing. The financial reports also show deereased revenues
and increased expenscs over what had been budgeted. Therelore the director must have
known that the agency was having cash flow preblenis.

7. Whether appropriate unotification was provided to the Certified
Professional Guardian Board? '

No. There are no specific guidelines as to when the Certilied Professional Guardian !
Board should be notificd by a professional gnardian in such a situation. However. a revicw
of the intormation provided to me by LA Plus, and my discussion with Lynne Alfasso of the
Certified Professional Guardianship Board, indicates that LA Pius did not notify the
Guardianship Board in an appropnate fashion.

LA Plus knew of the inappropriate transfers in August of 2003, at the very latest, yet
the Certificd Professional Guardianship Board was not notified until after [ was appointed in
June 2004 - pearly 10 monthg tater. Then the notification appears to have come only from
the Superior Court.

In its first set of documents provided to me, LA Plus provided its own responsc to the

Folz LAY FORM OF

REPORT OF SPECIAL REPRESENTATIVE and SMITH & ZUCCARINL. P.S
REQUEST FOR DISCHARGE OR FURTHER J 580 THIRD AVENUE. SUITE~321‘0 o
INSTRUCTIONS - 23 - SEATTIE, WASHINGTON €8ic4

TELEPHONT {205) 38--06B0
FACSINMILES T206) 381-06B63

OOl LA D8P LEANMHGELAPT LSFINALREPORYT DOC




!

2

-3
ul

16

questions asked by the court. In answer to this particular inquiry, LA Plus referred to the
April 4, 2004 letter sent by Mike Olver to Judge Eadie. However. that letter was not copied
to the Guardianship Board. According to Lynne Alfasso. the Guardianship Board's first
notification of the issue came from Commissioner Carlos Velategui in JTuly of 2004, Upon
further inquiry. Ms. Lindley states that since Judge Eadie was on the Certification Board at
that time, shic believed that the letter directed to him was sufficient notification to the Buard.
I believe specific notification to the Guardianship Board at an carlier date would have been
more appropriate. LA Plus specifically discussed trying to get the matter on the agenda for
the March meceting of the Guardianship Board, but this was never done.

Following notification from: the Court, the Guardianship Boeard then sought review of
the information in the court file, which was, and remains sealed. The attorney for LA Plus
inittally arpued against unsealing the file and allowing access by the Guardianship Board.
Eventually an agreed order was entered providing it access to the file and authority to discuss
the maatier with me. These facts, and Ms. Lindley's comments that they hoped to rectify the
problems before notification to the court, lead me to believe that LA Plus may have hoped to
avoid notifying the Guardianship Board umtil a later date, after the issue was resolved.
Therefore, although there are no specific guidelines as to when the Guardianship Board
should be notified of such a matter. 1 do not belicve that LA Plus’s actions were appropnate.

8. Whether appropriate notification was provided to United Way.

Notification to United Way appears to have becn appropriate. Ms. Lindiey reports
that notification was made to United Way via telephene in the fall of Oclober 2003, She did

not record the specific dates of the calls but she first spoke with United Way of King County
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in October 2003, Piercc County was notified in September 2003 and Yakima County was
notified in February 2004, They would have all also received a copy of the Audit which
clearly states the problems.

9. The ability of LA Plus to meet the financial burden of the discovered
shortage and the amount of time reasonably nceessary to rectify the
shortages.

LA Pius has now fully repaid the shortages to the Fiduciary Account, with interest.

LA Plus initially intended to rectify thc shortages by making cuts within its own budget.
When it beecame clear that it would not be able to accomplish the repayment in any timely
lashion, it attempted to obtain a traditional bank loan, which proved to be wnsuccessful. It
has since obtained a private loan in the amount of S150,000 from its attornev in this matter.
Michael Olver. The terms of the loan require repayment over 7 vears at the rate of 7.3%
interest. The loan is secured by the asscts of [LA Plus and other provisions of a Loan
Agreement.

The Loan Agreement provides that the borrowed funds arc to be applied first to the
amount owed to the Fiductary Account, plus intercst; next to fees approved by tae cour:
relative to this investigation; next to fees owed to Merrick and Olver, PS: and finally to any
outstanding debts of LA Plus.  'The Loan Agreement further provides Mr. Olver the right to
review and approve LA Plus’s budget, gives him access to all financial records of LA Plus,
and the right to nominatc and place up to threc individuals on LA Plus™s Board. in the event
of default of any of the obligations outlined in the Loan Agreement, Mr. Olver has the right
to appoint an Interim Director of the Agency.

"The Loan Agreement was teviewed and signed by three members of LA Plus’s Board
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of Trustees and specifically addresses the conflict issues which arise under Washington's
Rules of Professional Concduct 1.8(a). In order to fully understand whether the loan caused
any conflicts which should be reported to the Court, I consulted with Karen Boxx, Law
Professor at the University of Washington. ©Ms. Boxx did not believe that the actual loan was
mappropriate, given the slatemen! regarding disclosure under Rule 1.8(a) in the Loan
Agrcement. However, Ms. Boxx believes that the loan presents 1ssues which may arise in the
future, depending upon Mr. Olver’s ongoing relationships with LA Plus in its capacity as
fiduciary.
Rule 1.7 of the Rules of Professional Conduct states:
{b) A lawver shall not represent a chient 1f the representation of that client
may bc materially limited by the lawyer’s responsibilities to another
client or to a third person, or by the lawyer’s own interests. unless:
(1) The lawyer reasonably believes the ropresentation will
not be adversely affected; and
2} The client consents in writing after consultation and a full
disclosure of the material facts ... (cmphasis added).
Ms. Boxx believes that Mr. Olver’s own interests in making sure that LA Phus Is

financially able to repay him creates a potential conilict with his duties in representing LA

Plus as a fiduciary. Under The Guardianship of Karen, 110 Wn. App. 76, 38 P.3d 396

{2002), the attorney for a fideciary may be determined to owe a duty not only to the
fiduciary/client, but also to the ward. Hypothetically, if LA Plus. as a fiduciary for &
particular client were ever invelved in a situabion that Mr. Olver did not believe was in the
best interests of the ward, he may be limited in his representation duc to his own interests in
having LA Plus continue to remain financial solvent in order that pavments are made 1o him

in a timely manner. Gencerally. conflicts under RPC 1.7 can be rectified in advance by
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obtaining a signed consent from all partics. However, in this case, when a fiduciary is
involved, Ms. Boxx does not believe that a consent from the fiduciary adequately proteets the
ward’s interest. In most cases, the ward would not have capacity to sign such a consent.
This only becomes an issue if Mr. Olver represents LA Plus as a fiduetary for particular
clicnts while his loan is outstanding. Ms. Boxx’s opinion is that Mr. Olver should cease from
representing LA Plus in its fiduciary capacity until tae loan is repaid.

Additionally Ms. Boxx believes the business relationship between Mr. Olver and LA
Plus creates a conflict with respect to Mr. Olver’s referral of clients to LA Plus for services.
Mr. Olver must disclose to such mdividuals his business relationship with LA Plus and the
potential for conflict.

Although LA Plus has now made the Fiduciary Account whole with the one-time
payment of the loan proceeds, it remains to be seen whether it will be able to continue
providing quality services while making all payments in a timely fashion. LA Plus made
adjustments to its budget in order to repay the loan in the normal course. To date, Mr, Olver
reports that all pavments have been timely made.” T reviewed only the draft 2005 budget, but
it does include the monthly payments to be made on the loan. Ms. Lindley reports that if the
budget is met, LA Plus will have a surpius of approximately $30,000 at the cud of the year,
As of the first quarter she reports that the agency is on target.

My conversations with Hannelore Wright and Tom Lehning make it cleac that the '
Board is well aware of the fnancial problems facing the agency. [They are committed to

trying to resolve the issucs. The agency has also made cuts by curtailing the number of pro

* While [ have no reason 1o dispute this statement, again Mr. Olvers relationship with LA Plus as their
fawyer 18 troublesomme because Mr. Olver, as TA Plus’s lawyer owes a duty (o keep confidential has
communications with it.
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Lonoe cases it takes and in seeking volunteer attorneys to handle those cases. The director has
also taken a cut in salary. These cuts will certainly help with the agency’s ability to meet its
own going expenses, but it will jikely be quite difficult. Both Ms, Wright and Mr. Lehning
recognize the difficulties.

10. The effeet such shortage has upon the clients.

As previously stated, no individual client suffered a shortage in his or her particular
account. ‘The Fiduciary Account was made whole. with interest, prior to separation into
individual accounts. 'The only effect on the clients then is whether the agency will be able to
continue to provide guality services while attempting to repay the loan that was necessary in
order to rectify the situation. T have not specifically reviewed any of LA Plus’s client files
for timeliness of reporting or quality of scrvices provided. [ request further instruction and
direction from the Court if it desires that T monitor the ongoing reporling of cases for
timeliness, accuracy and/or quality of services provided.

11. How the shortages should be reported.

As discussed in Paragraph 5 above, it is unlikely that LA Plus would be financially
able to bear the costs of immecdiatcly notifying each client individually as regards the
previous shortage. In addition, the mass notification to clients could cause financial
repercussions that the agency may be unable to overcome. However. 1 believe that his is 4
matter of public intercst and that notification coulé be made to individual clieats in the form
of a statement by the Guardian/Trustee to 1ts clients, and persons requesting notice, at such
time as the next regularly scheduled accounting or report is mailed in cach particular case.

That way the agency could prepare onc uniform statement that would not require a scparate
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mailing, and most clients would be notified within one year.® The notification could also
include a statcment that the matter was investigated, rectified and sufficient safeguards put in
place (individual accounts) to prevent a similar episode. The Couwrt may also consider
unscaling the Court file as a matter of public interest.

12. Whether any liability insurance applies to the events in question.

Probably, but no claim was pursued. LA Plus had a policy of insurance with United
National lnsurance Company which was in effect at the time of the inappropriate transfers.
The policy limits were sufficient to cover the borrowed amounts. | revicwed the policy
provisions and it appears likely that the claims would have been covered,

LA Plas notified the company of the potential claim in October 2003 arnd filed a
Proof of Loss form in February 2004, No cleim was pursued with the insurance company
becausc the director, and the Board, believed that making such a claim may inhibit the
agency s ability to abtain insurance in the tuture, which would have prevented LA Plus from
being able to continue to provide services. Since the funds have all now been repaid, no
clalm is necessary.

13. Whether there is any civil liability for the events in question.

Probably not.  Since no individual clients sustained any losses it is unlikely anvone |
would be found civilly liable for the cvents; no one individual could substantiate any
damage. Juleen Snyder, the anditor with Jacobson, Jarvis, & Company who pertormed most
of the field work relative to the 2002 and 2003 audits, statcd that the trapsfer of funds

occurred in a very “unsophisticated” manner and that there did not appear to be any fraud

* Some clents may have reporling perods of longer thart a ycar.
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mvolved. Ms. Lindley, with the advicc and assistance of the auditors also did a thorough |
review of the check registers to insure that nonc of the funds were used for any personal gair.
All transfers were used to pay agency expenses.

Ms, Snyder stated that the bookkeeper had in fact kept a specific trail of the tansters
znd thus they were gasy w0 trace. The amounts borrowed from the Fiduciary Account and
owing to it by the agency were tracked on the agency’s software as ~“advanced fees™ and
reported on the monthly fnancial reports as a liability”. Furtier, due to the issues that were
discovered during the 2002 audit, the auditors did a more in-depth review of the cash
accounts at LA Plus when they performed the 2003 audil. No additional issucs were
discovered.

14. Whether appropriate board of directors oversight existed.

No. Durng the relative time peniod, the Board of Directors did not have appropriale
oversight of what was occurring with the consolidated Fiduciary Account.  Although a
systern was in placc which should have been sufficient, it obviously did not work. The
system provided that the Finance Committee would meet regularly and review financial
statements.  The Chief Financial Officer was to prepare reports and submit them to the |
Finance Committec on a regular basis. The committec would then make ts report to the
Board and the Executive Director.

The primary problem with this system at that time was that it put too much reliance
on the information supplied by the Chicf Financial Officer, Francoise Maxie. Reports were

often not prepared in a timely fashion and sometimes not cven received until after the

* However, the transfer smounts are referred (o as “receivables on account” on later-donc reports. Sec
explanation in Paragraph 14 below.
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commiitee had already met. No one held the Chief Financial Officer accountabie for timely
reports. The agency bank accounl reconciliations had also not been done for over a vear.
This should not have been allowed to occur. Both Hannelore Wright and Tom Lehning
admirtted that a closer look at the reports that were submitted. and some follow-up guestions,
would likely have revealed the issuc soconer. Hannelore Wright was and is the acting
‘Treasurer and Tom Lehning is now head of the Finance Committee. Both admit they should
have taken a more active role in getting reports and carefully reviewing them,

The reports that were provided by Ms. Maxic specifically contained a line 1tem under
Liabilities, entitled “Advance Fees”. The number theren correlates to the total dollars that
were owed to the Fiduciary Account by the agency. Francoise Maxie staied that a special
category was sct up in INET {0 track thesc advance fecs. Larry Davis confirmed this. Thus
the “advance fee™ liability showed up on financial statements provided to the Board and the
Finance Comimitiee but no one questioned it. When asked aboul this line item, both
Hannclore Wright and Tom Lehning stated that they did not specifically question 1t and 0o
one asked about the tiability, or what it represented, as it continued to grow larger with each
Teport..

The reports themeelves are also confusing, in that different reports were produced
following discovery of the borrowed money. [he reports that were presented to the Finance
Committee {as prepared by Ms, Maxie) clearly include the “advanced fees” as a Bability.
However. new reports were generated by Mike Bonn in early 2004 following discovery of
the borrowed funds. Thesc reports list the same amount in the liability column but the

wnount 18 1Wdentified as “accounts receivable”,
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Initially when I requesied the linancial reports for the relative time period, I was
provided only with the newly preparcd reports by Mike Bonn. 1 then specifically requesied
the information that would have been seen by the Board Finance Committec. Ms. Lindley
told me that she had provided me with the “redone” reports because they were trying to get
the financial matters back in order and she felt these reports were more acenrate. She did
eventually provide me with some reports that had becn prepared by Ms. Maxic, although they
are incomplete. Ms, Lindley advizes that the {inancial records kept by Ms. Maxie were in
quite a statc of disarray.

Upon revicewing this information. it was somewhat disturbing to me that the reporls
were “redone” to recatagorize the borrowed money as “deferred receivables.” Ms. Ohringer
states that she could nnderstand why the agency would want to re-label the amount. since it
turned into more of a loan, rather than advanced fees, but she states that it should not. in any
event, be labeled as a “reccivable” as that could be misleading. The audited financial
statements 2y the independent auditors clearly show the total z2s “payagble to custodial
accounts’ .

When asked about this difference Ms, Lindiey indicated that she had asked Mr. Bonn
to redo the reperts so she could have a clear picture of the financial situation of the agency at
that time. After my discussions with Ms. Lindley and Mr. Bonn, 1 do not believe that the re-
tabeling of the borrowed funds was done intentionally to mislcad but is an example of the
confusing financial information the agency was dealing with at the rime.

15. Response of the Board of Dircctors.

The Board of Directors first learned of the issue following the auditors’ discussions
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with Ms. Lindlcy in August of 2002 regarding the “reportable condition™  Although Ms.
Lindley had lcarned of the transferred funds by at lcast May of 2003, she opted to wait until
the andit was done until she reported it to the Board., The Board became fully aware in
approximately September, after all members had returned from various summer activities.
The Board immediately took actions to attempt to rectify the issue by looking at repayment
plans and budget cuts. It also immediately determined that the issue needed to be disclosed
to the Court, although that uitimately did not occur for another 7 months.

16. Whether any office or dircctor liability cxists.

Since no individual clients suffered any direct damages as a result of the borrowed
funds, it is unlikely that any civil liability on behalf of a board member or a director would be
found. However, the clients at LA Plus have been damaged tangentially by the required
resultant mivestigation. The resulling investigation has caused significant resources to he
devoted to providing information relative to the investigation and paying for services related
to it. As mentioned earlier, T have not specifically reviewed any client files to determine
whether the quality or quantity of services has declined. Further, [ did not do any specific
legal rescarch to deterrnine if an officer or director who know, or should have known of the

misuse of client funds, could or should be held personally liable to pay the costs of such

investigation.  Further investigation andfor research into fhis issue could bc quite fime

consuming and, givexa the time expended already to date, T request further instruction from
the court as to whether it wishes me to engage in such activity.
17. Whether referral to law ¢nforcement is appropriate.

No. The auditors concluded that there was no fraud involved 1n the transfers.
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Thercfore no crime was committed and referral to law enforcement 13 not warranfed,

18. Whether LA Plus has instituted appropriate procedures to prevent
future recurrences.

Yes. LA Plus has now established individual accounts for cach of its clients. Thus
the potential for borrowing from a fiduciary account is severcly resticted.  As the agency
receives new clients, individual accounts are automatically set up.

The agency has also updated its software and incorporated new systems to prevent a
recurrence. The Exccutive Director 1s taking a morc active role in the day to day operations
of the agency. Reconciliations of the bank accounts are done on a monthly basis, and
reviewed by the Executive Director. A policy has been instituted whereby the Finance
Commitiee is to receive the monthly financial reports for review at least three days prior to
its 1nonthly meeting. Although this had been the previous policy, the agency had been auite
fax about enforcing 1t. The agency also planned to hire a new full charge bookkeeper to do
the agency books. That has not been done duc to budget constraints, and is doubttul rhat it
will be done.

LA Plus 15 also in the process of updating tts financial operations manual which will
address the concerns raised in the 2002 audit and provide specific methoads for dealing with
the various issues and ensuring that reponts are nmely prepared and reviewed.  The 2004
audit of the agency will begin soon and will likely address whether the financial management
issues nofed as problems in 2002 and 2003 are now being appropriately addressed.

Respectfully submitted this 47  day of May 2005,

Paulette Peterson, Special Representative

THAS LAW FI1AN OF

REPORT OF SPECIAL REPRESENTATIVE and CMITH & P oy B
REQUEST FOR DISCHARGE OR FURTHER MITH & ZUCCARIN, P.S.
INSTRUCrI‘IONS - 34 - SFATTIF, wWaSHINGTODN 27109

TELESHOME: (205) 385-25A0
FACSIMILE: (206 207 (603

CAPEFPLAPLL 00 2 NCE BAPLL SEINALREPIRT, DON




